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Appendix F 
Stntutory Rqnirements 

I. STATUTORY FRAMEWORK 

1. The 1996 Act conditions BOC entry into the market for provision of in-region 
interLATA services on compliamx with certain provisions of Section 271 . I  BOCs must apply to 
the Federal Communications Commission (Commission or FCC) for authorization to provide 
intcrLATA services originating in any in-region stete.' The Commission must issue a written 
dctmniMtion on each application no Iatcr than 90 days aAcr receiving such application.' 
Section 271(d)(2)(A) requires the Commission to consult with the Attorney Gemral bdore 
making any dacrmination approving or h y i n g  a section 271 appliation. The Attorney 
Gtnenl is entitled to evaluate the application "using any standard thc Attorney G e d  
cornidera appropriete," and the Commission is required to "give s u b t i d  weight to the 
Attomey G m n l ' s  evalunhn."' 

veri@ that the BOC has one or more state-approved interconnection a p e m a t s  with a focili&ks- 
bssed competitor, or a Statement of Generally Available Terms and Conditions (SGAT), and that 
either the agnarmr(s) or general statement satisfy the "competitive checklist."' Because thc 
Act does not prescribe any standard for the consideration of a state commission's vcrifmtion 
under section 271(d)(2)@), the Commission has discretion in each section 271 proceeding to 

2. In addition, the Commission must consult with the relevant state commission to 

' 
Company" mt.imd in 47 U.S.C. 0 153(4). 

For putpc4#s of scdion 271 pmncdinfis. the Commission uses the definition of the term "Eldl Opcraiag 

47 U.S.C. 0 271(dXI). For purposes of section 271 prccccdingr. the Commission utilizes the definition o f h e  
tm'in-ryionstntc"Latircan~ned in47 U.S.C. 8 271(iWIj. Section ?7I(i)pmvidcrthtaBOC'sia-rogioa 
services include 800 lavice. private line rrvue. a their equi\almts that terminate in UI in-ryiOn -of that 
BOC and tht dbw the ullcd puty to determine the interLAlA carrier. even if such acrvias ori&inalc outof- 
region. Id 8 2716). lh 1996 Act defines 'interLATA senico" 05 "tclecommunicrtionr bmwn I poha I d  
in I leul .EOU nd mnspm area and a point located outsidc such am." Id p 15321). Un&&49% Aaf, a 
'leal access md 
cnacmcnt ofthe [ I &  Act] by a [BOC] such that no exchange m a  includes points within mom L a  I 
mcbupolii s m i s b l  rrq c o r r r o l i i  maapotitan statistical a m .  or Sate. exccpt LS expmdy pamittd uada 
the AT&T Conm Dcnsc, or (e) established or modified bq a ]OOC) mRcr such dm of enadnml a d  rpprovcd 
by the Commission." Id 5 ISS(Z5). LATAs were cmted u part ofthc Modification o f P i d  Ju@mt's 
'plm of reorgmiatit~n." UnircdSImcs P Ifesrrm Elec Co.. 569 F. Supp. 1057 (D.D.C. 1983). @daub nom 
Cal#hiav. UnifedSiatu.464 US. 1013 (1983). Punuanttothc MFJ.'all [BocltmitOry mtheramtir~mtd 
United Sptcr [wu] divided into LATAs, gmmlly cmcring upon a city or orha idantiliable CUIUDmity of 
interest" UdfedS&tes v. W u t c m  Uec. Co.. 569 F. Supp. 990.993-94 (D.D.C. 1983). 

' 47 U.S.C. 5 271(dX3). 

' Id. 5 271(dXZXA). 

' Id. 5 271(dXZW). 

m u "  (LATA) is "a contiguous geographic area (A) established Mac tk dm of 
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determine the amount of weight to accord the state commission’s verification! The Commission 
has held that, although it will consider canfully state determinations of fact that an supported by 
a detailed and extensive record, it is the FCC‘s role to determine whether the factual ncord 
supports the conclusion that particular requirements of section 271 have btm m a ’  

3. Section 271 requires the Commission to make various findings before approving 
BOC entry. In order for the Commission to approve a BOC’s application to provide in-region, 
interLATA services, a BOC must first demonstretc, with respect to each state for which it seekr 
authorization, that it satisfies the requirements of either section 271 (cXl)(A) (Track A) or 
27l(c)(I)@) (Track B).’ In order to obtain authorization unda section 271, the BOC must alw 
show that: \ it has “fully implemented the competitive checklist” contained in Seetion 
271(c)(2* .- (2) the requested authorization will be carried out in accordance with the 
requirements of section 272;” and (3) the BOC’s entry into the in-region interLATA market is 
“consistent with the public interest, convenience, and necessity.”’” The stnw specifies that, 
unless the Commission finds that these criteria have been satisfied, the Commission “shall not 
approve” the requested authorization.” 

n. PROCEDURAL AND ANALYTICAL FRAMEWORK 

4. To determine whether a BOC applicant has met the prerequisites for entry into the 
long distance market, the Commission evaluates its compliance with the competitive checklist, 

Bell Allantic New York Order, 15 FCC Rd at 3962. para 20; Application OfAmeriIech Michigan pvrsvOnr 10 
Section 271 of lk Conmrunicamas A d  61934, PI amended, CC Docket No. 97-137. I2 FCC R d  20543.20559- 
60 (1997) (Amerirech MuAgm Ordo 1 As the D.C. Circuit has held, ‘[aJlmoUph the Cornmiion must consult 
with h e  stmtc eommiarions. r’ - *,a:-% no( require the Commission to give State Commissiollr‘ views ray 
p a r t i a h  wight” SBCCommun#caliomInc. v. J X X ,  138 F3d 410.416 @.C. Cir. 1998). 
’ 
’ 

Amritech Michigm Order, 12 FCC Rcd at 20560; SBC Comrnunicolionr v. FCC, 13E F3d at 41617. 

47 U.S.C. 8 27l(d)(3)(A). See Section III, i*a, for a complete discussion of Track A and Tmk B 
RqUimnmlS. 

- -~ . ~- ~ 

- ’ ld 08 27l@M2#B), 27l(dx3XAxi).--- 

lo Id 8 272; see ~ ~ m e w a I i o n  of lk . b ~ & - A c c o u W i n g ~ ~ &  of Sectiom 271 a d  272 O j t k  
Cornmunicdions Act of 1934, P( amnakd, CC Docket No. 96149. First Rcpolt and Order and Further Notice of 
Ropoaed Rulemaking. 11 FCC Rcd 21905 (1996) (Non-AccountiIcg SqEgucrrdr Or&). recon, Ordu rn 
Reconsidemtioh 12 FCC Rcd 2297 (1997). review pdng sub nom. SBC Communiccdionr v. FCC, No. 91-1 118 
(D.C. Cir.. El& Mu.  6. 1997) (held in abeyance pmmc to eom d e r  fikd Mey 7,  1997). remaddinprrrsub 
nom,, BdIAtlonIic Tekphom Compmia v. FCC,No. 97-1067 (D.C. Cir., filed Mar. 31.1997). an remand, Second 
Oda on Rmnsidcntion. FCC 97-222 (rcl. lune 24,1997). r; iition for review hiedrub norn &I1 Atlauric 
Telep4om Cornponies v. FCC. 113 F 3 d  1044 @.C. Cu. 1991 j; Implementation of the Telecommynieoliom A d  of 
19%; Accovming S&uar& U h r  rhr Tekcommumcaions Act of 1996, Repon and Order, I I FCC Rcd l?S39 
(1996). 

I’  47U.S.C. 5 271(d)f C). 

’ I  Id. 6 271(dX3); see SBC Communicaions, Inc. v. fCC, 138 F.3d at 416. 
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as developed in the FCC’s local competition rules and ordm m dfca at the time thc application 
was filed. Dcspitc the compnhcnsivamu of these des, there will inevitably be, in my rectiOn 
271 proceeding, disputes over an incumbent LEC’s precise obligations to itl Competitors that 
FCC rules have not addressed and that do not involve per se violations of self-executing 
requirements of the Act. As expla id  in prior orders. the Section 271 p n x a  simply could not 
function as Congress intended if the Commission w m  required to resolve all such disputes as a 
precondition to granting a section 271 npptication.”’ In the context of sectkm 271’s adjudicatory 
framework, the Commission haa established cm?ah proccdurpl rules governing BOC W o n  271 
applications.“ The Commission has explained in prior orders the procadunl N ~ S  it has 
develo@ to facilitate the review process.” H a e  we describe how the Commission considers 
the evidence of compliance that the BOC PreJmtS in its application. 

5. As part of L e  daermination that a BOC has satisfied the requirements of scctim 
271, the Commission considers whether the BOC has filly implemented the wmptidve 
checklist in subsection (cxZ)(B). The BOC at 111 times bars the b u n h  of pmofof complirnCe 
with section 271, even if no pmty challenges its compliance with a parlicular requimncnt.’ In 
demonstrating its compliance, a BOC must show that it has a concrete and specif% legal 
obligation to furnish the item upon request plAuant to sIatc-approved intercomroction 
agreements that set forth prices md other tmns and conditions far each checklist kin, urd that it 
is c m t l y  furnishing. or is d y  to furnish. the checklist items in quantities that wmpctitors 
may reasonably demand and at an acceptable level of quality.” In pticuhr. the BOC must 
dcmonstnte that it is offering interconnection and access to network elements on a 
nondiscriminatory basis.” Previous Commission orders addressing section 271 applhtions 

” See SWBT KdOklu4tnm (kdu. 16 FCC Rcd It 6216, p8m 19; see d o  Anwricam Tei. & Tei. Ca v. FCC, 
220 F.3d 607.631 @.C. Ci. 2000). 

“ A p p l W w u  Under New Seclion 271 qfthc Conmmnicaliionr Acl, 
PublkNoticc. 1 1  FCCRod 19700,19711 ( 1 9 9 a ) ; ~ C - ~ ~ ~ k F a A ~ ~ A ~ ~ ~ ~  
as Mynded for Anthorirmion Under soerion 271 qflk Cmmm&aiwu Ad 10 ROI& It+k#im lnrrUTA 

Ope- Coupmy A#calkam Undrr &don 271 of rk Communiudioin Act, Public Nocicr, 13 FCC Rod 17457 
(1997); Updmcd Filing RqniremmaJb Bell OPrroMrg C- Applicahtn U d s r  Seclion 271 c f l h  
CMnvniecuionr Act, Public Ma, DA 99-1954 (-1. Scpr 21,1999); UplrldFiling ~~~ for &!I 
Operafing Campy Applicntom Un&r W i m  271 qfk Conunnnlcafim Act, Public Noti* DA 01.734 (CCB 
nl. Mar. 23,2001) (collanivcly “271 Roccdunl Public Nob’ar”). 

I’ &e, c.g..SWBTKam&k&hmm(kda 16FCC~~6247-50.pw.21-27;SlyBTTcrrrc(kdcr. I5FCC 

l6 18374, pur 46; &I1 Allontie New York e&, I5 FCC Rcd It 3912, 
pan. 46. 

See Prowdnm for &I1 Opes&- 

Sn*LninthrSt#qfM~*l icNat icc .ElAAi4?Ffrd.Jm.  19. t99t);-Rnad-ibft 

Rcd 0 18370-73. m. 34-42; &I1 Atlwcric New Ywk e&. 15 FCC Rcd 0 3968-71, purr. 3242. 

&e SWBT Taas  Order, I5 FCC Rcd 

I’ 

I’ 

See Bell Atlantic New York Or&, IS FCC Rcd at 3973-74. ~IR. 52. 

See 47 U.S.C. 8 271(cX2KeMi). (ii). 
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have elaborated on this statutory srandard." First, for those functions the BOC provides to . 
competing carriers that arc analogous to the hnctions a BOC provides to itse!f in connection 
with its own retail service offerings, the BOC must provide access to competing carrim m 
"substantially the m e  time and manner" as it provides to itself? Thus, where a retail analogue 
exists, a BOC must provide access that is equal to (Le., substantially the same as) the level of 
access that the BOC provides itself, its customers. or its affiliates, in temrs of quality, accuracy, 
and timeliness." For those functions that have no retail analogue, the BOC must demonstrate that 
the access it provides to competing carriers would offer an efficient carrier a "meaningful 
oppormnity to compet~."~ 

6. The determination of whether the statutory standad is met is ultimately a 
judgment the Commission mv. make based on its expenir in promoting competition in local 
mrrets and in telecommunicLuons regulation generally.u The Commission has not established, 
nor does it believe it appropriate to establish, specific objective criteria for what constitutes 
"substantially the m e  time and manner" or a "meaningful opportunity to Whether 
this legal stamlard is met can only be decided based on an analysis of specific facts and 
circumstances. Therefore, the Commission looks at each application on a case-by- basis and 
considers the totality of the circumstances, including the origin and quality of the information in 
the record, to determine whetter the nondiscrimination requirements of the Act are met. 

k Performance Data 

7. As established in pric. section 271 orders. the Commission has found that 
performance measurements provide valuable evidencc reparding a BOC's compliance or 
noncompliance with individual checklist items. The Commission expects that, in its pr im focie 
case in the initial application, a BOC relying on performance data will: 

e) provide sufficient performance data to suppon its contention that the statutory requirements 
are satisfied; 

b) identify the facial disparities betw,een the applicant's performance for itself and its 
performance for competitors; 

'' 
FCC Red M 3971-72. puac. 4446. 

See SWBTKumdOhl~ho~na Order, 16 FCC Rcd at 6250-51. pa. 28-29; BellAllanfic New Ywk (hdcr, IS 

SWBT Tuos  Ordrr. IS  FCC Rcd at 18373. para. 44; Bell .4rlanric Sew York Ordcr. IS FCC Rcd .t 3971, pur 
44. 

'I &IIAIlanlicNew York &&r. I5 FCC Rcd at 3971, palp. 44: .heriiech Michrigen &&r, I2 FCC Rcd rt 
20618-19. 

il Id 
11 

46. 
SWBT T a m  Or&, IS FCC Rcd at 18374. para. 46; Bell Al /Rnlk  N e w  Yorh Order. I S  FCC Rcd It 39R. para. 

id 



c) explain why those facial dispsrities arc ~omalous, c a d  by forces beyond the applicant’s 
conid (e+. competing carricr-cad errors), or have no meaningful a d v m  impact on a 
competing carrier’s ability to obtain and serve customers; and 

Commission and commentcrs m i n g f u l l y  to evaluate and contest the valid* of the 
applicant’s explanations for p c r f o n n ~ ~ ~  disparities. including, for example, carrier specific 

d) provide the underlying dat8, mlysiq md methodologies necessvy to mrble the 

c a r r i e r - d e r  performance dat& 

8. The Commission hu explained in prior orden that prity and tednnuk 
standards established by state commissions do not represent absolute maximum or minimum 
levels of performance necessary to satisfy the comptitive checklist Rather, whcre thcse 
standards M developed h u g b  open proceedings with input from both the incumbent and 
competing Carriers, these standards can rtpment informed and reliable rttanpts to objectively 
appmximate whether competing &em M being mved by the incumbent m substantially the 
same time and rmrmtr, or in a way that provides them a maningful opportunity to compctc.~ 
Thus, to the extmt thcre is no statistidly significant diffesrnce ktwcm a BOC‘s provision of ,- 
service to competing &em and its own retail customers, the Commission gmerrlly need not 
look MY firrther. Likewise, if a BOC‘s provision of service to competing &em satisfies the 
P n f m c e  bmchmerk. the d y s i s  is usrully done. othsmisc, the Commission will examme 
the evidence fiuthcr to makc a determination whether the statutory nondiscrimiion 
requirements arc metB Thus. the Commission will exuninC the exphntiom that a BOC and 
others provide a b u t  whether these data accurately depict the quality of the BOC‘s performance. 

Commission also m y  m i n e  how many months a variation in p e & r m ~ ~ ~  b existed 
and what the recent trend has bem. ’Ihe Commission may find that Statistically significant 
diffmnces exist, but conclude that such differences have l i e  or no compaitive significance in 
the mukctphce. In such cases. the Commission may conclude that the diffaeMxs ut not 
meaningful in tcrms of statutory compliance. Ultimately, the dacnnination of whether a BOC‘s 
performance meets the statutory rcquiremmts n d l y  is a contextual decision bucd on the 
totality of the circumstances and infomution before the Commission. 

checklist itcm.&c commission w o ~ & m ~ m  the performan& 
measurements as a whole. Accordingly, a disparity in performculce for one masure, by itself. 
may not provide a basis for finding noncomplirnce with the chklist. Tht Commission m y  
elso fmd that the nportcd pcrformnce data M affected by factors bcyond a BOC’s control. a 
f i g  that would make it less likely to hold the BOC wholly accountabk for the d-. This 
is ~ Q I  to say, however, that performance discrepancies on a smgle perfon~ree h c  arc 
unimportant. Indeed, under certain c i r c m ,  disparity with mpt to one P n f o m  
measurement may support a finding of statutory noncompliance, particularly if the dispPrity is 

- 9. Where there M multiple perfonname mCISUrtS aruociatcd with I particular - 
by a m  

S u S W B T K d 0 N d o 1 ~ ( k d l l .  I ~ F C C R C ~ ~ ~ ~ ~ ~ , ~ ~ I ; S W B T T O A W ~ ,  ISFCCRCdd 111377. 
p u a  55 & n.102. 

Scr Bell Allamic New York Or&, 15 FCC Rcd nt 3970. pua 59. 
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substantial or has endured for a long time, or if it is accompanied by other evidence of 
discriminatory conduct or evidence that competing carriers have been denied a meaningful 
opportunity to compete. 

10. In sum, the Commission docs not use performance measurements as a substitute 
for the 14-point competitive checklist. Rather, it uses performance measurements as valuable 
evidence with which to inform the judgment as to whether a BOC has complied with the 
checklist requirements. Although performance measurements add necessary objectivity and 
predictability to the review, they cannot wholly replace the Commission’s own judgment as to 
whether a BOC has complied with theoompetitive checklist 

9. 

1 1. 

Relevance of Previous Section 271 Approvda 

In some section 271 applicstions, the volumes of the BOC’s commcrcirl orders 
may be significantly lower than they were in prior proceedings. In certain instances, volumes 
may be so low as to render the performance data inconsistent and inconclusive.n Performance 
data based on low volumes of orders or other transactions are not as reliable an indicatoraf 
checklist compliance as performance based on larger numbers of observations. Indeed, w h m  
performance data are based on a low number of observations. small variations in performance 
may produce wide swings in the r e p o d  performance data. It is thus not possible to place the 
same evidentiary weight upon - and to draw the same types of conclusions from - performance 
data where volumes (vc low, as for data based on more robust activity. 

12. In such cases, findings in prior, related section 271 proceedings may be a relevant 
factor in the Commission’s analysis. Where a BOC provides evidence that a particular system 
reviewed and approved in a prior section 271 proceeding is also used in the -ding at hand, 
the Commission’s review of the same system in the cumnt proceeding will be informed by the 
findings in the prior one. Indeed, to the extent that issues have already been briefed, reviewed 
and resolved in a prior section 271 proceeding, and absent new evidence or changed 
circumstances, an application for a related state should not be a forum for re-litigating and 
reconsidering those issues. Appropriately employed, such a practice can give us a fuller picture 
of the BOC’s compliance with the section 271 requirements while avoiding, for all puties 
Tnvokd in thesection T I T p E s s ,  ihe delay ana eX+we associated Wfigdundaiit and 
unnecessary proceedings and submissions. 

13. However, the statute requires the Commission to make a separate determination 
of checklist compliance for each state and, accordingly. we do not consider any finding h m  
previous section 271 orders to be dispositive of checklist compliance in cumnt proceedings. 
While the Commission’s review may be informed by prior findings, the Commission will 

The Commission has never required. however, an applicant to d m s t r u e  that it pmasses and provisions a 
substantial commercial volume of ordar. or has achieved n specific m u k a  shuc in its d c e  arm as a 
prerequisite for sntirfying the competitive chccklii See Ameri~ech Michigan &&r, 12 FCC Red nt 20585. pan. 
77 (explaining thst Congress had considered and rejected language that would have imposed a muka s h ”  
rcquimncnt in section 27l(c)(I)(A)). 

F-6 



consider dl &VMt evidence in thc rccoTd. including statc-specific factors identified by 
commenting parties. the rtates, the Dcpartmmt of Justice. However, the Commission has always 
held t h t  an applicant’s prrfo-ce  toward^ competing Urriers in an actual commercial 
envimnmcnt is the best evidence of nondiscriminetory access to OSS and other network 
elements.’ Thus, the BOC’s actual per fomce in the applicant stntc m y  be relevant to the 
analysis and dacrminations with respect to the 14 checklist items. Evidence of ratisfraory 
performrnce in another state cannot tnunp convincing evidence that an applicnnt faib to pmvide 
nondiscriminatory access to a network e h m t  in the applicant slate. 

14. Momver. because the Commission’s review of a section 271 application must be 
based on a snapshot of a BOC’s recent pcrfomrance at the time m application is fikd, the 
Commission annot simply rely on findings relating to an applicant’s pcrfonnance in an anchor 
state at the time it issued the determination for that state. The performance in that state could 
change due to a multitude of fkctors, such IS i d  order volumes or shifts m the mix of the 
types of services or UNEs requested by competing carriers. Thus, wen whcn the applicant 
makes a convincing showing of the relevance of anchor state data, the Commission must 
examine how recent performance in that state compares to performance at the time it approved 
that state’s s e c h  271 appkation, in order to daamim if the systems and poccsseo continue 
to pclrom at accepsrblc kvels. 

m. COMPLIANCE WITB ENTRY REQUIREMENTS - SECIlONS 271(c)(l)(A) & 

As noted above, in order for the Commission to approve a BOC’s application to 
pmvide in-region, interLATA services, a BOC must first demonstrate that it sathfk~ the 
requirements of either Section 271(cXl)(A) crack A) or 271(c)(I)@) umck B).- To qualify 
for Track A, a BOC must have interconnection agreements with one or more competing 
providers of ”telephone exchange service . . . to residential and business subscn’berS.”’O The Act 
staes that “such telephone service may be offmd . . . either exclusively over [the competitor’s] 
own tckphone exchange service facilities or predominantly over [the competitOr’s] own 
telephone exchange facilities in combination with the resale of the telecommunications services 
afm&er carrier.“’ The Commission concluded in thcAmm.tech Michjgun ckda that section 
271(c)(1 )(A) is satisfied if one or more competing providers collectively m e  residential and 
business s~bseribcrs.~ 

271(~~1w) 

15. 

~ 

&e SWBT Tam &der. I5 FCC Rcd at 18376, pan 53; &I1 Allantic N m  York Order, I5 FCC Rcd U 3974, 
pIR 53. 
)9 

y, Id. 

” Id. 

” 

.%e 47 U.S.C. 8 271(dX3MA). 

See A m t e c h  Michigan Or&?. 12 FCC Rcd at 20519, p~ 85; see also S r C M d  BeilSmth L m b m  Or&, 
13 FCC Rcd at 20633-35. POIS. 46-41. 
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16. As an alternative to Track A, Section 27l(cXI)@) pcrmits BOCs to obtain 
authority to provide in-region, interLATA services if, after IO months from the date of 
enactment, no facilities-based provider, as described in subparagraph (A), has requested the 
access and interconnection arrangements described therein (referencing one or more binding 
agreements approved under Section 252), but the state has approved an SGAT that satisfies the 
competitive checklist of subsection (cX2XB). Under section 271(d)(3xAXii). the Commission 
shall not approve such a request for in-region, interLATA service unless the BOC demonstrates 
that, "with respect to access and interconnection gmenlly offered pursuant to [an SGAT], such 
statement offers all of the items included in the competitive checklist."" Track B, however, is 
not available to a BOC if it has already w i v e d  a request for access and interconnection from a 
prospective competing provider of telephone exchange service." 

W. COMPLIANCE WITH THE COMPETITIVE CHECKLIST - SECTION 
271 (c)(zW) 
,4. Cbecklist Item 1 -Interconnection 

17. 
. , -. 

Section 271(c)(Z)(B)(i) of the Act quires  a section 271 'applicant to provide 
"[i]nterconncction in accordance with the requirements of sections 251(cx2) and 252(d)(l)."" 
Section 251(c)(2) imposes a duty on incumbent LECs 70 provide, for the facilities and 
equipment of any requesting telecommuniutions carria, interconnection with the local 
exchange carrier's network . . . for the transmission and routing of telephone exchange service 
and exchange access.- In the Loco1 Competition First Report and Order, the Commission 
concluded that interconnection referred "only to the physical linking of two nctworks for the 
mum1 exchange of traffic.'"' Section 25 1 contains three nquirements for the provision of 
inbrconnection. First. an incumbent LEC must provide interconnection "at any technically 
feasible point within the carrier's network"" Second, an incumbent LEC must provide 
interconnection that is "at least equal in quality to that provided by the local exchange carrier to 

'I 47 U.S.C. p 27l(dX3XAMii). 

foreclosure of Tmck B ar an option is subjcct io limited exceptions. See 47 U.S.C. 271(sXI)(B); see dm 
Ameritech Michigon Order, 12 FCC Rcd at 2056344, puu. 37-38. 

" 

BellSmth Larisiono Order, 13 FCC Rcd ai 20640, pa 61; Ameritech Michigan Order, 12 FCC Rcd d 20662, 

See Ameritech Michigon Or&r.l2FCC Rcd at 2 0 ~ 1 - 6 2 .  pan. 34. N@elar&c abovc-m~OWa 

47 U.S.C. 4 271(cX2)@)(i); see &/I Allonlic New York Order, I S  FCC Rcd at 3977-78. p m .  63; sceond 

m 222. 
47 uS.C. p 251(c)(ZXA). 

Intplcmcntotion of thr k d  Competition Prmis iw  in rhe Telecornmunicoliom A d  0/19%, Firrt Rcpon d I' 

Ma, 1 1 FCC Rcd 15499, I S590, pm. I76 (1 996) (Lor01 Cmptition First Rem md &der). T m p w t  md 
termination of t~&c vc therefore excluded fmm the Commission's definition of intaconncctim. See id 

47 U.S.C. 8 ZSl(c)(2)@). In the Locd Comprtirion First Report and Order. the Commiuion idmtifd I 
minimum set of tcchniully fearibk points of interconnection. See Loco1 Competition First R e p t  o d  W r ,  1 1  
FCC Rcd at 15607-09, pmS.204-11. 
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itself."" Finally, the incumbent Lu: must provide inteMnnectiOn "on rates, tams, and 
conditions that BIT just, reasomble, and nundiscriminrtory, in accordance with h e  tcnns of the 
agreement and the requirements of [section 25 11 and scction 252.'" 

18. To implement tk equal-inquality requiremat in Section 25 1, the Commission's 
rules q u i r e  an incumbent LEC to design and oprate its interconnection facilities to meet We 
same techniil criteria and service stpndudr" that arc used for the interofice bunks withii thc 
incumbent LEC's nctwork41 In the Local Competition First Repri ond Order, the Commission 
identifd trunk group blockage md tRnrmission standafds M i n d i u m  of an incumbent LEC's 
techniicrl criteria and service 
concluded that dispnrities in tMlk group blockage indiuted a failure to provide intcrcmncction 
to competing UrrirrS equal-inquality to the i n t c r w d o n  the BOC provided to its own d l  

in prior d o n  271 appliationr. the Commission 

19. In the LOCPI C o q t i t b n  First Reporr md Or&, the Commission concluded that 
the requimnmt to provide in- 'on on tenns and conditions that arc "jut, ressoneble, 
and nondiscriminatory" means that an incumbent LEC must provide inrnconneCtion to n 
cornpaitor m a manner no less efficient than the way in which the incumbent LEC provides the 
comparable function to its own retlil operntions.u The Commission's rules interpret this 
obligation to include, among other thing4 the incumbent LEC's installation time for 
in- n service'' and its provisioning of two-way mmking ananganmtr." Similarly. 
repair time for troubles affecting intrrconncction trunks is useful for determining whether a BOC 

Yv 47u.s.c.  8 251(C)(2)(C). 

Id. 4 2Sl(cX2)(D). 

'I MConyrcririonFirsfRrlwrlad&&r. 11 FCCRcdat 15613-15.panr.221-225;~rr&llAU~Ncv 
Ywk &der, 15 FCC Red m 3978, pur W, Sud&IISarrh Lacitiam M r ,  13 FCC Rod at 20641-42. pares. 63- 
64. 

LoccrlCo.rptirionFhfReprIdOr&r, I 1  FCCRcdat 15614-15.pnr.224-25. 

See L&llA~amfcNew York Or&, 15 FCCRcd at 3978, pu.. 61; S c c o r d W ~ L a r U i a n a  &&r, I3 FCC 
- - - 

Rcd at 20648-50, pnr. 7 6 %  Anw&ch Michigm &der, 12 FCC Rod u 20671-74. par. 24045. IRe 
Commission Ius relied on rmnk b l m  datmto d m i c  a Boc's intaoonncFclMI @- TdolouP 
b l d u g c  indiatn tlta cad UM arc capaieacing difficuly complding or &g dh. w h i i  nuy hvc I dirsd 
impcc on he customer's Pnccgtion ofr eompclitivc LEC'S m i c e  q d i .  

~ d C m p ~ F i m R e p o n d O r & r ,  11 FCC Rcd m 15612. pur 2 l ~ a e c a h & l l A ~  New Ywk 

47Cf.R. 8 51305(a)(S). 

order, I5 FCC Rcd u 3978. p a  65; Second Bdlsouh Lmdsknm &&, 13 FCC Rcd d 20642. pma 65. 

The C d S h ' S  Nkr W U k C  u1 hMnbont LEc 10 prwide twpway lnmkhg upon qUCq wherever two. 
way rmnking lmngan~tr m tcdur*.lfy k i b k .  47 C.F.R. 0 51.305(f); see also Bell Adan& New Ywk (hdrr, 
15 FCC Rcd d 3978-79, pm. 65; SecondBrllsaul, Laruiann &der, 13 FCC Rcd m 20642, pm 65; Lad 
Conpririon Fbst &port ad (kdrr. I 1 FCC Red 15612-13, prrs. 219-20. 
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provides interconnection service under "terms and conditions that BIC no less favorable than the 
tams and conditions" the BOC provides to its own m i l  operations." 

20. Competing carriers may choose any mahod of technically feasible 
interconnection at a particular point on the incumbent LEC's mtwork." Incumbent LEC 
provision of interconnection tnmking is one common means of interconnection. Technically 
feasible methods also include, but arc not limited to, physics1 and virtual collocation and meet 
point arrangements.m The provision of collocation is an essential prerequisite to demonstrating 
compliance with item 1 of the competitive 
04 Order, the Commission revised its collocation rules to require incumbent LECs to include 
shared cage and cageless collocation arrangements as part of their physical collocation 
offerings." In response to a remand from the D.C. Circuit, the Commission adopted h e  
Collocarion Remond Order, establishing revised criteria for equipment for which incumbent 
LECs must permit collocation, requiring incumbent LECs to provide crossconnects between 
collocated carriers, and establishing principles for physical collocation space and configuration.u 
To show compliance with its collocation obligations, a BOC must have p-occsscs and procedures 
in place to ensure that all applicable collocation arrangements arc available on terms md 
conditions that arc 'just, reasonable, and nondiscriminatory" in accordance with section 
251(cX6) and the FCC's implementing 
processing applications for collocation space, as well as the timeliness and efficiency of 
provisioning collocation space, help the Commission evaluate a BOC's compliance with its 
collocation obligations." 

In the Advanced Services First Reporr 

Data showing the quality of proccdurcs for 

" 47C.F.R. 6 51305(aX5). 

Local Comprtifion First Repon and Order, 1 1 FCC Rcd at 15779, paras. 549-50; see Bell Aflmuic New Yorh 

47 C.F.R. 6 5 1 . 3 2 1 ( b ) ; ~ ~ ~ C ~ f i f i o n F i ~ ~ e ~ ~ O r ~ ,  11 FCCRcdd 15779-82, pms.549-SO; 

Ordrr. I S  FCC Rcd at 3979, pan. 66; SecondBeIlSmfh Lwuiam Or&, 13 FCC Red at 20640-41. pa. 61. 

Ip 

see also Bell AtlanIic New Ywk Order, 15 FCC Rcd at 3979. pan. 66; Second BellSonfh Louuiam Or&r, 13 FCC 
Rcd 6 20640-41. p u h  62. 

yI 47 U.S.C. p 251(c)(6) (requiring incumbent LECs to provide physical oolloution); &IlAl/amic New York 
Or&, I S  FCC Rcd at 3979, pan. 66; SecondBellSwth Lwiriana Or&, 13 FCC Rcd .t 20640-41. p u u .  61-62. 

" Dcproyment 01 Wireline Services offering Adwncld Telecommunicationr Capabiliv, Fint ReporC 8nd Ordcr 
mdFunhcrNoticcofProposedRulrmlkin& 14 FCCRcd4761,4784-86,pM.4143 ( 1 9 9 9 ) , ~ d i n p r ~ ? a n d  
vacated andremat&d bpvr sub nom. GTE Service Corp. v. FCC, 205 F.3d 416 (D.C. Cir. 2000), on mmn. 
Collocation Reconridrrafion Or&r, 15 FCC Rcd 17806 (2000); on remad, DLploJnnnr of Wireline Semiers 
mering Ahrmed Telccommunicafionr CapabiliQ, F& &pori md Orda. 16 FCC Rcd 15435 (2001) 
(Collocation Remand Or&r), ptition for recon. pding. 

' I  SeeColloeaIionRedOrder, 16FCCRcdat 1 5 4 4 1 - 4 2 , ~ ~ .  12. 

" 

at 20643, pus. 66, BellSouth Carolina Order, 13 FCC Red at 649-51, pma 62. 
&IIAIlantic New YOnt Or&, I5 FCC Rcd ai 3979, pur 66; SecondBellSd Louisjam Order, 13 FCC Rcd 

BeIIAflanfk New Ywk Order. IS FCC Rcd at 3979, pur. 66; Second BellSwfh h b i a n a  Or&, 13 FCC Red 
at 20640-41. purr. 61-62. 
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21. As strted above, checklist item 1 requires a BOC to provide 'intacormeCtion in 
a c e  with the quirementp of d o n a  XI(cX2) md252(dXl)."" Section 252(dXl) 
requires state determinations regarding the ram, terms, md conditions of inbcrconncction to be 
basad on cost and to be nondiscriminatory. and allows the ram to include a reasonable profit." 
The Commission's pricing NICS qui re ,  among otha things, that in order to comply with its 
collocation obligations, an incumbent LEC provide collocation based on TELRKn 

22. To the extmt pricing disputes arise. the Commission will not duplicate the work 
of the state commissions. As nded in the SWBT Tues Order, the Act authorizes the datc 
commissions to rcllolve spcific canier-to-carrier disputes arising under the local competition 
provisions, and it authorizes the federal district courts to ensure that the results of thc state 
arbitration process an consistent with federal law.* Although the Commission has an 
independent statutory obligation to ensure compliance with the checklist, section 271 docs not 
cornpel us to preempt the orderly disposition of intercarrier disputes by the statc commidory 
~ c u l u l y  now that the Supmne Court has restored the Commission's pricing jurisdiction and 
has thereby directed the state commissions to follow FCC pricing rules in their disposition of 
those disputes." 

23. 
will not generally threaten a d o n  271 application 50 long as: ( I )  an interim solution to a 
puticular rate dispute is reasonable under the circumsmnces; (2) the state commission has 
dtmonshrted its commitment to thc Commission's pricing rules; and (3) provision is d e  for 
refunds or t~eups o m  pmnasmt rates arc sct.*' In addition, the Commission has deteimined 
that rates contained wMm an approved section 271 application. including chose that M interim, 
arc  sona able stuting points for interim rates for thc urn* corrier in an adjoining state.'' 

Consistent with the Commission's precedent, the mere presence of interim rates 

24. Although the Commission has been \\illing to grant a section 271 rpplidon with 
a limited n u m b  of interim rates where the ahove-mentioned three-part test is met, it is clearly 
preferable to analyze a e o n  271 application on the hssis of rates derived from a pnmrnmt 
rate pcocceding." At some point, states will ha\c had bullicicnl time to complete thcse 
" 47 USC. Q 27l(cX2@Mi) (olpboir ddea). 

Id. Q 25XdK1). 

See 47 C.F.R. 00 51.501-07,51.509(gk Loccll Compcrrrron birr1 Hrprr and Order, I I FCCRd It 15812-16. 
1SM4-61,15874-76,15912,pmr.618-29.674-712.743-Ll. 826. 

SNSWBTTorm&&r,ISFCCRcdM 18394,pn. ~ I : ~ ~ , . ~ / . ~ , ~ ~ ~ U . S . C . ~ ~ ~ S ~ ( C ) . ( ~ K ~ ) ; A ~ ~ ~ T ~ L  & 
TelCo. v. low0 utik Bd, 525 U.S. 366 (lEJ9)(AT&Tv lma I rrls /Id.). 

* SWBT T a m  Order, IS FCC Rcd at 18394, para. 88; ATd TCorp r I w a  Utils. Ed.. 325 U.S. d 377-86: 

SWBT TCW &&r, IS FCC Rcd d 11394. pun. 18; set also Bell Allamic New York &dn, I5 FCC Red a! 
4091, pan 258 (expllining the Camminion's ucc-by-we review of interim prim). 
'' 
a Sn&/IAllonricNewYorkOrdrr.15FCCRcda4091.plra.260. 

SWBTKmadOklahoma &&r, 16 FCC Rcd a 635940. p m .  239. 
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proceedings. 'Ihe Commission will, therefore, bccome more reluctant to continue approving 
section 27 1 applications containing interim rates. It would not k sound policy for interim rates 
to become a substitute for completing these significant proceedings. 

Checklist Item 2 -Unbundled Network Elements" 

1. 

Incumbent LECs use a variety of systems, d a t a k s ,  and pcrso~cl  (collectively 
referred to as OSS) to provide service to their c~stcuners.~ The Commission consistmtly has 
found that nondiscriminatory access to OSS is a prerequisite to the development of meaningful 
local competition." For example, new entrnnts must have access to the functions performed by 
the incumbent's OSS in order to for-date  and place orders for network elements or resale 
services, to install service to their customers, to maintain and repair network facilities, and to bill 
customers.' The Commission has determined that without nondiscriminatory access to the 

B. 
Aceear to Opentionr Support Syrtcmr 

25. 

We nae that the United Stmes Coun of Appeals for thc District of Columbia Circuit rsccntly opined on two 
relevat Commission decisions, lntprcnunrorion of t k  Lad Conyxtition Provisicm of rk Telecommmnicuticm Act 
Of19%. n i r d  Rcpac and order and Fourth Further N d a  of Proposed R u l d i  15 FCC Red 36% (1999) 
(UNE Renmnd Order) md &Aop~nf of Wireline Services mering A M  T e l m m n k d m  Gqdil&v ami 
lmplenvnfafion of tk Lad Conywtltion Provisim o f t k  Telecomnmdcmicm Act of1994 IWd R.pm ad 
Order in CC Doc. No. 98-147 and Fourth Report m d  Ordcr in CC Doc. No. 96-98.14 FCCRcd 20912 (1999) (Line 
Shring Order). USTA Q. FCC, 290 F J d  415 @. C. Cir. 2002), cerf. dzniedsub nom W w 1 . X ~  Inc., et d. v. 
UnitedSmes Telecom A s h  el d.. 2003 WL 1448388, 71 USLW 3416 (Mmh 24, 2003). 'Ihc court's decision 
addressed both OUT UNE rules and wr line sharing rula. Funher. the cwn nued thm "the Line S h i n g  (hdv 
must be vacated and mnandcd." USTA v. FCC. 290 F3d at 429. The awi also Mcd t h  it -&d] thc 
pairioar for revicwn md remand[ed] thc Line Sbiw Order and the M Cornptiffon (kdv to the Commission 
for funhcr c o n s i d d m  in .tQITduIa witb the principles outlined." Id at 430. On Scpmnbcr 4,2002. thc D.C. 
Circuit denied petitions for rrheuing filed by the Commission and otbas. See Order, Nos. 00-1012 ud WIOIS 
@.C. Circuit. fikd ScpL 4,2002). On Febnury 20.2003, the Commission tmk lction to revise its rulcs amaming 
incumbent LEC5' oblipions to makc available clemsltr of their networks on m unbundled Mi to t q u d n g  
carriers, md r e l d  its Order on Augm 21.2003. See Review o f t k  Section 251 Unbwding Obligations of 
lncumbem Local Erelvuge Gvriers (CC h k t  No. 01-338), Inplemenfafion qfrk tocd Competition F'rovtaimn 
of tk Te1ecommunic~'m Act of 1996 (CC h k e i  No. %-98), and Dcplopntm of Wireline S e w h  Qfrn'q 
A d w d  Telecommunicafions Cqwbil@ (CC h k e t  No. 98-147). Rcpac md Order md Ords on R a n d  md 
Funhe Noticc of Ropd Rukmrking. FCC 03-36 (rel. Aug. 21.2003) ( T r i e d  kview Or&); see ulao FCC 
Ado@ New Rules For Nefwcvk Unbuding Obligations Oflncumbenf Locd Phme Carriers, News Release. (rel. 
Fcb. 20,2003) (announcing adoption of an Order on Remand md Further N d a  of Proposed Rulemaking in CC 
Docket No. 01-338, Review of the Section 251 Unbundling Obligafionr of I m d &  Lad f i c h e  Ccrrkra) 
(TriennicrlReview News Release). We note, however. that, in determining whahs a BOC appliaot ha5 ra ia i id  
the rcquimcnts of section 271. the Commission evaluates UI applicant's wmpl*ncc with the competitive dKeklin 
as developed in the Commission's local competition r u b  and orders in effect 8t tk time the application wu filed. 

Id. at 3989-90, pm.  83; &IlSouth South &rolina Or&, 13 FCC Rcd at 585. 

See Bell Atlantic New Ywk Order. 15 FCC Rcd at 3990. pua. 83; BellSouth South Carolim Order, 13 F C C  " 
Rcd at 54148.585; Second BellSmuh Louuiana Order. 13 FCC Rcd at 20653. 

b6 See Bell Atlantic New Ywh Order, I5 FCC Rcd at 3990, p ~ .  83. 
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. 

BOC's OSS, a competing Curis "will bc severely disadvantaged, if not precluded altogether. 
from fiirly competing" in the 1 4  exchange market.'' 

nondiscriminatory acccsJ to OSS iimctim. Saction 27l(c)(2)(B)(ii) requires a BOC to provide 
%discriminatory access to network elcmmt, in accordance with the q i r e m m t s  ofscaions 
251(c)(3) and 252(d)(1)."" The Commission has determined that scces~ to OSS Avlctions falls 
squuely within M incumbent LEC's duty d e r  section 251(c)(3) to provide unbundled network 
elements (UNEs) under t e r n  and conditions that arc nondiscriminatory and jM and rcasonabk, 
and its duty under section 251(c)(4) to offer resale services *out imposing any lhnitrtions or 
conditions that IIC discriminatory or unrasonnbk." The Commission mwt W o e  exrmh# a 
BOC's OSSperfomwce to evduate complipnce with section 27l(c)(2)(BKii) and (xiv)." In 
addiion, th&Cornmission has ab0 concluded that the duty to provide h o n d b a i m i  access 
to oss functions is emb~died in other terns ofthe competitive chs~k~ist  w WCII." ~onsiatent 
with prior orders, the Commission examines a BOC's OSS performancc dircaly under checklist 
items 2 and 14, as well u other checklist termsR 

26. Section 271 requires the Commission to damnine whether a BOC offers 

27. As put of its statutory obligation to provide nondiscriminatory aeceas to OSS 
functions. a BOC mwt provide access that sufficiently supports each of the three d e r  of 
competitive entry envisioned by the 1996 Act - comptitor-owned facilities, LINES, and d." 
For OSS funaions that are analogous to those that a BOC provides to itself, its customers or its 
affiliates, the nondiscrimination standard requires the BOC to offer rquesting then a c c e ~  
that is equivalent in tams of quality, accuracy. and timcliness." The BOC must provide access 
that pennits competing carriers to perform hese functions in "substantially the lame time and 
manner" as the BOC." The Commission has recognized in prior orders that there m y  be 

E )  Id 

a 47 U.S.C. 8 27l(c)(Z)(B)(ii). 

Bell AllonIic New York Ordcr. 15 FCC Rcd at 3990. pan. 84 

Id - 

Id As pal  of a BOC'r dcmmtiOn h a t  it ir'providing- a chcckliit imn (e,&, unbumdkd bopr. vlbradkd 'I 

Id mitChinl, rauk rcMscr), it must dcmonstrr~e that it is pmviding mdircriminuoy lccou b Be sysWm6, 
inforaulion, md p a m ~ e l  lhrt suppat hat  element or service. An cumination of a BOC's OSS pdonnmcc b 
therefore integral to h e  detamiaalion of whether a BOC is  offering dl of the item omhincd in the a n n ~ i v e  
chedtlist. Id. 

Id 81 3!B&91, pur 84. 

id 81 3991. pan. 115. 

'I Id 
" 

.CCM to OSS if lhiutions on che processing of information b*Wm the int&e md thc back office syatans 
(continued.. ..) 

Id F a  example. the Cormisaim would not dam n incumbent LEC io bc pmvidiry wndirrimbaay 
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situations in wf: Lh a BOC contends that, although equivalent access has not been achieved for 
an analogous function, the access that it provides is nonetheless nondiscriminatory within the 
meaning of the statute.% 

28. For OSS functions that have no retail analogue, the BOC must offer access 
"sufficient to allow an efficient competitor a meaningful oppormnity to compete."" In assessing 
whetha the quality of .cccss affords an efiiicient competitor a meaningful opportunity to 
compte, the Commission will examine, in the first instance, whether specific perfomun~.r 
standards exist for those functions." In particular, the Commission will consider wh& 
appropriate standards for measuring OSq pcrformance have bccn adopted by the rclevmc state 
commission or a@ upon by the B U  m an interconnection agreement or during the 
implementation of such an agreementm If such performance standards exist, the Commission 
wi!i evaluate whether the BOC's performance is suflicient to allow an eflicient competitor a 
meaningful oppomity to ~mpete.~ 

29. The Commission analyzes whether a BOC has met the nondiscrimination 
standard for each OSS function using a two-step approach. First, the Commission determines 
"whether the BOC has deployed the necessary systems and personnel to provide sufficient 
a w e s  to each of the necessary OSS functions and whether the BOC is adequately assisting 
competing carrim to understand how to implement and use all of the OSS functions available to 
them."" The Commission next assesses "whether the OSS functions that the BOC has deployed 
arc operationally ready, as a pctical  rnaamm 

(Continued from prcvioui -.;e) 
prnentd a compelitor from pofming a specific furmion in substantially the same time and mmner s the 
incumbent perfoms that W o n  for iUelf. 

' b  h i d  

Id at 3991, p v ~  86. 

Id 

Y h a-gmetd pmpsition,~ificpcrformMcc standards adeped by a state csmrnkrien in mmhatmn 
. .  )9 

decision would bc more persuuive cvidmcc of wmmmial rrrconablmess than a standard unilatcnlly .dopea by 
thc BOC owidc of ils interconnection .grrrmmt. Id. at 20619-20. 

0 srr id at 3991-92, pus. 116. 

" 

duemirution, the Cornmiasion M c o n s ~ s ]  d l  of the automaled and manud pWCSSC5 a BOC k undcfiakcn (0 

provide access to OSS functions," including thc intafroc (or gatmy)  that COM- thc oompctmg CUTin's own 
operations s u p p l  systans to the BOC; any ekcnodc or manual processing link between thm interface and the 
BOCs OSS (including all necessary hck oflice systems and personnel); and all of the OSS thrt a BOC uses in 
providing network elements and ~ ~ l l e  services to a competing carrier. Ameriueh Michigan Order, I2 FCC Rcd at 
20615; see also Second BellSouth Louisimm Order, 13 FCC Rcd at 20654 11241. 

* See Bell Allanlic New York Order, I S  FCC Rcd at 3992, para. 88. 

Id at 3992. pva. 87; Ameritech Michigan Order. I2 FCC Rcd at 20616; see a h  SemndBcllSanth hislam 
d r ,  13 FCC Red at 20654; BellSoulh South Carolim Order, 13 FCC Rcd at 552-93. In making mh 

F-14 



Fqdprrl Commupkattoq ComaMoll FCC 03-243 
1 

. 30. Under the fint inquiry. a BOC must dcmonsmte that it hs devcbped suffiiknt 
electronic (for functions that the BOC accesses electronially) and nund  hafaces to Jlow 
competing curicn equivalent tcccss to dl of the mceswy OSS fUnctionsP Fa exranpk. I 
BOC must provide competing &ers with the specifnations neasury for curiers to daign of 
m o d i  their ystans in I mannez that will enable than to wmmtmiule with the BOC‘s systems 
and any relevant mtcrf-.” In addition. a BOC must diacloac to competing CMiaS my 
internal business rules‘’ and other f o h g  infomation necessary to ensure thmt I a n i e r ’ s  
requests and ordm m poeesred efficiently.” Fimlly, I BOC mud danonrtnoe that i ts OSS is 
designed to axommodate both c m n t  demand md pmjcctcd demand For competing carriw’ 
access to OSS functions.” Although not a prerequisite, thc Conuniuion continues to mcoutrge 
the usc of industry smndds as an appropriate mans  of meeting the needs of a competitive local 
exchange marketrn 

3 1. Under the second inquiry, the Commission exanha p c r f o ~ c e  mclwllcmmtF 
cmd other evidence of commercial readiness to mcedain whether the BOC’s 09s is hndlii 
current d e d  md will be able to handle msombly f o r e d l e  fubJre volumm.” ’Ihe mort 
probative evidence that OSS functions ue o p e n t i d l y  ready is actual commercial qa 
Absent sufficient and reliaMe dltr on commercial usage. thc Commission will co~idcr the 
results of canic~to-cmicr testing. independent third-party testing, d intend mting in 
assessing the commercial d i n e s a  of I BOC’s OSS.” Ahhaugh the Commirsion dots not 
require OSS testing, a persursive test will provide us with an objective meuu by whkh to 
evaluate a Boc‘s OSS d n n r  whae thm is littk to no evidcncc of commacirl usage. or 
m y  othemise stmgdKn an application w h m  the BOC‘s evidence of actual canmsrcid usye 
is weak or is othenvisc chaHenged by c o m p t h .  The p m u a s i m e ~ s  of I third-pmty nview, 
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however, is dependent upon the qualifications, experience and independence of the third party 
and the conditions and scope of the review itself.' If the review is limited in scope or depth or is 
not indepdent and blind, the Commission will give it minimal might As noted above. to the 
extent the Commission reviews performance data, it looks at the totality of the circumstances and 
genmlly does not view individunl performance disparities, particularly if they me isolated and 
slight, as dispositive of whether a BOC has satisfied its checklist obligationsP Individual 
pfonnance disparities may, nevertheless, result in a finding of checklist noncompliance, 
particukrly if the disparity is substantial or has endured for a long time, or if it is accompanied 
by other evidence of discriminatory conduct or evidence that competing camers have been 
denied a meaningful opportunity to compete. 

. 

a. Relevance of a BOC's Prior Section 271 Orden 

32. The S W B T h d O k l a h o m a  M e r  specifically outlined a noncxhaustive 
evidentiary showing that must be made in the initial application when a BOC seeks to rely on 
evidence presented in another application." First, a BOC's application must explain the extent 
toawhich the OS? are "the same'' - that is, whether it employs the shared use dr single OSS, or 
the usc of systc -1s that are identical, but separate." To satisfy this inquiry. the Commission 
looks to whether the relevant states utilize a common set of processes, business rules, intcrfkes, 
systems and. in many instances, even personnel.* The Commission will also carehlly examine 
third party repom that demonstrate that the BOC's OSS are the Same in each of tk relevant 

reaso~bly can be expected to behavc :n the same manner.= Second, unless an applicant seeks to 
establish on1 I that certain discrete components of its OS3 are the same, an applicant must submit 
evidence relating to all aspects of its OSS. including those OSS functions performed by BOC 
pasomel. 

Finally, where a BOC has disrernibly separate OSS. it must demonstrate thdi its OSS 

- ' See id; Amrilech Michigan Orb, I ?  FCC Rcd at 20659 lempbasizing L a t a  W-gUly  revim should - 
mc0rnp.1~ the t - 6 ~  ob1igUion of the incumbent LEC to provide nondiscriminatory access, and, what appliabk, 
should wnsic 3ilily of aclual competing carriers in the rnarhet to opmte using the incumtunt's OSS -). 

Scr SWBl KmadOkiahorna Order. 16 FCC Rcd at 6301-02. pan. 138. 

" See id. U 6286-91. PUS. 107-18 

& e i d . d 6 2 8 8 , p ~ . l l l .  

n e  Commission has consistently held that a B W s  OSS includes both mechanized syanns and rnrnrul 
P-M, and thus the OSS functions performed by BOC pmonnel have been pUr of the FCC's OSS funclkmdq 
and commercial readiness reviews. 

91 

91 

See SWBT KamdOkiahoma Order, id. nt 6287, para. 108. 

See id. at 6288, pora. I 1  1 .  
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. b. Pre-Ordering 

33. A BOC must demonstrate that. (i) it offers nondiscrimiitory access to OSS pre- 
ordering functions associated with determining whether a loop is capable of supporting xDSL 
a d v d  techndogies; (ii) competing uuriers successfully have built and arc using application- 
to-application interfaces to perform pn-ordering functions and arc able to integrate pre-ordcring 
and ordering interfaces; (I) and (iii) its pn-ordering systems provide reasonably prompt response 
times and arc consistently available in a m e r  that affords compctiton a meaningful 
opportunity to compctc.'OD 

The pre-ordering phrpc of OSS gmcrally includcs thor activities that a h e r  
undcmkes to gather and verify tbe mfonnation necessuy to pl.oe an order.lol Given that pre- 
ordering npresentr the first cxposurc that a prospective customer hu to a competing curicr, t is 
critical that a competing carrier is able to accomplish p a n g  rctivitica m a mulllc~ no less 
efficient and nspnsive than the 
undertaken by a competing carrier to order resale services and UNES h m  the incumbent uc 
analogous to the activities a BOC must accomplish to furnish service to its own customem. For 
these pn-ordering functions, a BOC must honstrste  tht it provides requesting Unim access 
that mrbles them to perfonn pre-ordcring figlctions m substMtirlly the sune ti= unl  manner as 
its retpil  operation^.^" For those pre-ordering functions tht lack a retail analogue. a BOC muld 
provide actus that affords M aficient competitor a meMingful oppomuuty * tocompctc.'* In 
prior orders, the Commission has emphrsizcd that providing hmawlulity thmugh 

34. 

Mort of the preordcring activities that must be 

.I . 
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an application-to-application interface is essential in enabling carriers to conduct real-time 
processing and to integrate pre-ordering and ordering functions in ihc same manner as the 
BOC.'O 

(i) Aceesr to Loop Qualifiation Information 

35. In accordance with the W E  Remand Or&r,'O" the Commission requirts 
incumbent carriers to provide competitors with ~cccs8 to all of the same dctailed information 
about the loop that is available to the incumbents,'" and in the m e  time fiamc, so that a 
competing cmier can make an independent judgment at the pre-ordering stage about whetha an 
end user loop is capable of suppotting the advanced services equipment the competing farrier 
intends to in~tnll . '~ Under the UNE R e d  Order, the relevant inquiv is not whether a BOC's 
retail ann accesses such underlying infomation but whaher such infomution mists anywhac in 
a BOC's back oficc and CUI be accessed by any of a BOC's p e ~ n n e l . ' ~  Moreover. a BOC 
may not."fIlter or digest" the underlying information and may not provide only information that 
is uschl in provisioning of a particular type of xDSL that a BOC A BOC must also 
provide loop qualification information based, for example, on an individual a d d m  or zip code 
ofthe end users in a particular wire center, NXX code or on any other basis that the BOC 
provides such information to itself. Morcovcr, a BOC must also provide access for competing 
carriers to the loop qualifying infomration that the BOC can itself access manually or 
electronically. Finally, a BOC must provide access to loop qualification infomation to 
competitors within the same time intervals it is provided to the BOC's retail operations or its 

~ 

Io) Slc id u 4014. p ~ .  130; SrCondBeIlSou~h Loui9iatm (hdcr, 13 FCC Rod at 2066147. p u r  105. 

ONE Remad&&, 15 FCC Rcd SI 3185, p ~ .  426 (dctamining %a thc pmoduing furrtiOn includes 
access to loop qualification informalion"). 

I m  See id AI a minimum, a BOC mun provide ( I )  thc composition of the loop mataid. i m l u d q  bah fibs ad 
~ppcr, (2) the cxinmce, loution and type of any claIronic or other equipment on the loop. includmg but not 
limited to. digital loop Urrier or other rrmotc conccnmion device& faderldimibution inl- bridge 1.ps lad 

m i l s .  prir-gain de*-. disrurkrr in ~JK same a r d j a c e n t b i n d c r g ~ t k c  leeplengfh, incindii&ekq$h 
and lourion of each type of bwmission medil; (4) thc wire ~rugc(s) of the loop; and (5) the clcclrid pvuncmr 
of the loop. which may d*nminC the suitability of thc loop for vlrious tcchnologk. Id 

I m  

the prcscncc of &ow impdimen6 to digital transmission, can hinder ccruin advanced services tahmlogik, 
&err often rcdc to 'prequalify" a loop by accessing basic Imp makeup i n f o d o n  that will usin mien in 
-mining Wmdhcr the loop, eitha with or without thc removal of thc impdimmts  
adnncedrcMcc. Seeid, ISFCCRcdnI4021 ,p .~  140. 

IO9 UNE R e d  Or&, I5 FCC Rcd d 3885-3887, perrc. 427-431 (notmg tbrt 70 thc cxtcnl ruch infonmlbn is 
not n o d l y  provided to the incumtent's mril pcrsonncl. but un k obtained by contacting bock oftice penonncl, 
it muSt be provided to q u e n i n g  carrim within the m e  time h m c  th.r any incumbent pcnoml IIC able to 
obtain such infomution."). 

'lo 

As the Commission has a p h i d  in prior proceedings. bccausc chuactm 'sics of a loop, such as its length ad 

suppon a panie~h 

See SWBTKanw ONahomrr &&r. 16 FCC Rcd at 6292-93, para 121. 
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advanced smiccs 
however, 30 the cxtcnt such information is not nonnally provided to the incumbent's retail 

As the Commission determined in the UNE R e d  &&r, 

pmonncl, but CUI be obtained by contacting back office +I, it must be provided to 
questing carriers withii the same time frame that any incumbent perso~el IIC able to obtaii 
such information.""' 

e Ordering 

36. Consistent with section 271(c)(Z)(B)(ii), a BOC must demonstrate its ability to 
provide competing carriers with access to the OSS functions necessary for placing whole& 
orders. For thox functions of the ordering systems for which there is a rctd dogue,  a BOC 
must demonstrate, with performance data and other evidence. hat it provides competing carriers 
with access to its OSS in substanti.lly the somc time and manner as it provides to its retail 
opaations. For those ordering functions that lack a dircct m i l  M.logue. a BOC mmt 
demonstrate that its system and pmfannance allow an efficient h e r  a meaningful opportunity 
to compete. As m prior section 271 orders, the Commission looks m l y  at the applicant's 
ability to return d e r  confinnuion notices, order reject notices. order compktion notices and 
jeopardii and at its order flow-thrwgh rite."' 

d. Provisioning 

37. A BOC must provision competing carriers' ordcrs for resale and W P  services 
in substantially the same rime and manncc as it pmvisions orders for its own retail cu~tomers.~~' 
Consistent with the approach in prior d o n  271 orders, the Commission m i n e s  a BOC's 
provisioning processes. as well IS its prrfwrmrnce with respect to pmvisioning t i m c l i i  &e.. 
missed due dates and avcrsge installation intervals) and provisioning quality (Le., service 
problans experienced at the provisioning stage)."' 

c Maintenance and R e p i r  

38. A competing Carrier that provides service through male or UNEs remains 
dependent upon the incumbent LEC far maintcnancc and repair. Thus, as put of its obligrtian to 

.~. - - 
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provide nondiscriminatory access to OSS functions, a BOC must provide requesting canicrs 
with nondiscriminatory access to its mintenancc and repair systems."' To the extent a BOC 
performs analogous maintenance and repair functions for its retail operations. it must provide 
competing carriers access that enables them to perform maintenance and rcpnir funaions "in 
substantially the same time and mannu" as a BOC provides its retail customers."' Equivalent 
access ensures that competing carriers can assist customers experiencing service disruptions 
using the same network information and diagnostic tools that art available to BOC personnel."' 
Without equivalent access, a competing carrier would be placed at a significant competitive 
disadvantage, as its customer would perceive a problem with a BOC's netwok as a problem 
with the competing carrier's own nctw~rk.~~~ 

. 

f. Billing 

39. A BOC must provide nondiscriminatory access to its billing hctions, which is 
necessary to enable competing urriers to provide nccmte and timely bills to their 
In making this determination. the Commission assesses a BOC's billing processes and systems, 
and its performance data. Consistent with prior section 271 ordas, a BOC must demonsbste that 
it provides competing carriers with complete and accurate reports on the service usage of 
competing carriers' customers in subsrantially the same time and manner that a BOC provides 
such information to itself. and with wholesale bills in a manner that gives competing carriers a 
meaningful opportunity to 

. 

g. Chrnge Management Proear 

40. Competing carriers need information aboub and specifications for, an 
incumbent7s systems and interfaces to develop and modify their systems and prabdurcs to 
access the incumbent's OSS functions.ln Thus, in order to demonstrate that it is providing 
nondiscriminatory access to its OSS, a BOC must first demonstrate that it "has ~kployed the 
necessary systems and pmonnel to provide sufficient access to each of the OSS 
functions and . . . is adequately assisting competing carriers to understand how to implement and 

Il6 

12 FCCRcd atZ0613,2066061. 
Id. at 4067. para 2 12; Secod BelLrsovlh LoviriaM Order. 13 FCC Rcd m 20692; Aarritcch Michigan Order, 

Bel1 Atlantic New Ywk Order, IS FCC Rcd at 4058, pur 1%. see abo S e d  B e l h t h  L o u u h  Or&r. 13 
FCC Rcd at 20692-93. 

Bell Atlantic New York Order, I S  FCC Rcd at 40S8. p m .  1%. 

lrn Sre SWBT Tupl  Order. IS FCC Rcd at 18461, pua 210. 

See id; SWBTKansadOklahoma Order, 16 FCC Rcd at 631617, at p a  163. 

BeIIAtladiC New York Order. 15 FCC Rcd at 39994000, pan. 102; First &IlSmth LouiCioM &&r, 13 FCC In 

Rcd .t 6219 n.19'1; BellSouth South Carolina Order. 13 FCC Rcd at 625 n.467; Ameritech Mickgan Order, 12 
FCC Rcd at 2061 7 n.334; k d  Competition SecondRrport andOrder. I I FCC Rcd d 19742. 
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P 
use all of the OSS funaions available to 
competing carriers to use availlble OSS fimctions, a BOC provides evidence that it offers an 
efficient competitor a m&&l opportunity to cumpctc.ly As part of this demonstration, the 
Commission will give substantid cowidmtion to the existence of an adequate change 
management process and evidence that the BOC has adhered to this process over time.'" 

By showing that it adequately assists 

4 1. The change management process refers to the methods and procedures that the 
BOC employs to communicate with competing carriers regarding the performance of, and 
changes in, the BOC's OSS." Such chnges may include updates to existing fimctions that 
impact competing carrier interfroe(s) upon I BOC's reluse of new interface soffwerr; 
technology changes that require compctinp carriers to mcet new technical requirements upon a 
BOC's soffwuc release date; additio~l functionality changes that may be used at the competing 
eanirr's option, on or a h  a BOC's release date for new intafsce software; and c k g e s  that 
may bt mandated by ngulrtory authorities." Without a change mutsgmmt  prooess in p l w .  I 
BOC can impose substantial cwts on competing Crrricrs simply by d n g  changes to its 
systems and interfaces witbout providing adequate testing opportmitics and lccurate and timely 
notkc and documentation of tk ckbges.'" Change mamgemmt probkms can impair a 
competing carrier's ability to oWn nondiscriminatory access to UNEs, and hencc a BOC's 
compliance with section 27l(2)@)(ii).lm 

competitor a meaningful opporhmity to canpcte, the Commission first PSSCSSU whether the plan 
is adequate. In making this determination, it usestus whether the evidence demonstrates: 
(1) that information relating to the change management process is c l d y  organized and readily 
accessible to competing carriers;lm (2) that competing caniers had substantial input in the design 
and continued operation of the change manrgmcnt process;"' (3) that the change rrrrrmeQllcnt 
plan defines a procedure for the timely resolution of change management 

42. In evaluating whether a BOC's change management plan affords an effiient 

(4) the 

~~ 

In &U Allmtic Nnu Yonk M r ,  I5 FCC Red a 3999. py~. 102. 

IU l d + t ~ . p . n . m  

Id at 4OO0, pun. 102. 

'Ib Id a4OO0,pur 103. 

In Id 

Id at 4000. p u r  103. 

la Id 

Idm400Zpm~107. 

Id at 100, pa. 104. 

Id st 4002, psia. 108. 

''I 

"' 
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availability of a stable testing environment that mirrors production;”’ and (5) the efficacy of the t 

documentation the BOC makes available for the purpose of building an electronic 
AAer determining whether the BOC’s change management plan is adequate, the Commission 
evaluates whether the BOC has demonstrated a pattern of compliance with this plan.”’ 

2. UNECombhatiom 

In order to comply with the requirements of checklist item 2, a BOC must show 43. 
that it is offering “[n]ondiscriminatory access to network elements in accordance with the 
requirements of section 251(c)(3).”’” Section 251(c)(3) requires an incumban LEC to “pmvidc, 
to any requesting tekcommunications carrier. . . nondiscriminatory access to network elemcnts 
on an unbundled h i s  at any technically feasible point on rates, terms and conditions that a~ 
just, reasonable, and nondiscriminatory.”’” Section 25 1 (cX3) of the Act also requims incumbent 
LECs to provide UNEs in a manner that allows requesting Carriers to combhe such elements in 
order to provide a telecommunications service.’” 

44. In the Amer&ch Michigan order, the Commission emphasized thet the ability of 
requesting c ~ a s  to use W, as well as combinations of UNEs, is integd to achieving 
Congress’ objective of promoting competition in local telecommunications mnrkets.’’’ Using 
combinations of UNEs provides a competitor with the incentive and ability to package and 
merlcet services in ways that differ from the BOCs’ existing service offerings in order to compete 
in the local telecommunications Moreover, combining the incumbent’s UNEs with 
their own facilities encouraps freilities-baed competition and allows competing providers to 
provide a wide m y  of competitive choices."' Because the use of combinations of UNES is 
imponant strategy for entry into the local telecommunications market, as well as M obligation 
under the requirements of section 271, the Commission examines section 271 applications to 

In Id at 4002-03, p ~ .  109-10. 

IY Id at 4003-04. pm. 110. In  the Bell Al lw ic  New Yorh &&r. the Commission d thae f.aOrr in 
determining whcther Bell AtlanIic hd UI adequate change mvlagemaa p o c g r  in p h .  SCc Id IIW. pma 11 1. 
’Ibc Cnnmiuim kfi open the porsibility, howcver, that a change mwganent plan d i f f a m  fma mC ODC 

Id 
‘I’ 

imp&Lnnentca by BstI Atlantic may & mffkhl  cO_a_nnOmma compli.noc with thc ~ U ~ I W I N S  olwtiml PI. - 

Id at 3999. pM. 101.4004-O5. p~& 112. 

IY 47 U.S.C. 0 271(cXZKBMi). 

I” Id. 8 ZSl(cX3). 

I” Id 

Ancriiech Michigan Or&, 12 FCC Rcd U 20718-19; &lLliourh Sarrh Caroliw oldv, 13 FCC Red El M6, 

lkl1sourh Son& Corolina #&r, 13 FCC Rcd at 646; see oiso Local Compe;i;ion Firs; Rcpar ami (hdrr. 1 1 
FCCRcdU 15666-68. 
‘“ &I1 Allantic New York #der, I5 FCC Rcd at 4077-78, pan 230. 
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